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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9768 


ALMA F. BIRCKNER, Appellant 
v. 

ROBERT TILCH, ancillary executor, THE ANACOSTIA 
NATIONAL BANK, a corporation, CHARLES W. 
COLLINS, SUE SPENCER COLLINS, F. REGIS 
NOEL and ADRIAN P. FISHER, Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


Jurisdictional Statement 

This appeal is from a final order entered Dec. 4, 1947, 
against the appellant (plaintiff), granting motions to dis¬ 
miss the complaint, by the appellees (defendants). 

THE DISTRICT COURT ALREADY HAI> 
JURISDICTION. 

Plaintiff, a legatee under a will, had requested the is¬ 
suance of court orders needed for the completion of the 
judicial administration of her decedent's estate. Juris¬ 
diction of the District Court rested upon pendency in the 
probate branch thereof of ancillary proceedings in Adm'n. 
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No. 53049, Docket 114, relative to personalty owned in the 
District of Columbia by said decedent, one Richard Stein, 
a late resident of Prince George’s County, Maryland, who 
died, a bachelor, on Oct. 26, 1937, and whose estate does 
not appear to have been completely administered, nor to 
have been ordered closed. 

ADDITIONAL GROUNDS OF JURISDICTION. 

The complaint was filed as a civil action because, in ac¬ 
cordance with Rules 8(a)3 and 8(e)2 of the Federal Rules 
of Civil Procedure (hereinafter referred to as FRCP) 
it was directed, on both legal and equitable grounds against 
several parties, including said estate’s ancillary executor 
appointed in and for this jurisdiction, and a bank operat¬ 
ing in the District of Columbia, through and with which the 
said decedent had during his lifetime transacted most of 
his business. 

Plaintiff, now appellant, Alma F. Birckner, believes her¬ 
self entitled to the relief requested, since during the pro¬ 
ceedings, heretofore held in the said Probate Adm’n. No. 
53049, she had been an incompetent person (App.* 3, 
29-30) who through failure of the fiduciary to report her 
status, had been unrepresented therein, who, following 
her legal restoration to sanity in February, 1940, (App. 
29-30), had, owing to lack of notification, continued to be 
ignorant of the existence of probate proceedings relative 
to the said estate in the District of Columbia, and who 
upon discovery thereof in the latter part of the year 1944 
(App. 3) had duly called the foregoing facts to the atten¬ 
tion of the Register of Wills for the District of Columbia 
(App. 3), at the same time pointing out the apparent in¬ 
sufficiency of the data filed in the aforesaid Probate Adm’n. 
No. 53049. 

* By leave of the Court, the appendix to this brief was submitted in type¬ 
written form. 
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The record of said estate’s judicial administrations, in 
Maryland as well as in the District of Columbia, discloses 
apparent violations of the probate law, to wit, an unjusti¬ 
fiable co-mingling of the said estate’s ancillary and domi¬ 
ciliary business, including an attempted adjudication by 
the Probate Court for the District of Columbia, on March 
23, 1939, of an account executed in Maryland by the ex¬ 
ecutor, Robert Tilch, over whom the said Probate Court 
had no jurisdiction (App. 39-41). Moreover, by reason of 
the incompleteness of said probate administrations, the re¬ 
porting of evidently unjustified disbursements (App. 11-15, 
17-19, et infra), the absence of complete and authentic 
audits and the rendering, in May, 1942, of what appears 
to have been an incomplete, unadjudicated supplementary 
accounting (App. 15-17, 54), consideration of the estate as 
an entirety appeared to be a prerequisite of any adequate 
evaluation of the data on file as well as of the matters sub¬ 
mitted in the complaint, as long as the data requested in 
prayers III to VI thereof (App. 25) were not available. 

By reason of the above stated facts, the District Court 
was believed to have authority to adjudicate all the mat¬ 
ters submitted and, pursuant to the final sentence of Rule 
41 (b), FRCP, it appears to have exercised that authority. 

From the fact that the cause has to do with an estate in 
process of administration, which is partly owned by minors 
(App. 3-4 et infra), it appears that jurisdiction of the 
Court was not restricted to claims of any particular size, 
and that it was not barred by the doctrines of laches, res 
adjudicata and indispensable parties, nor by statutes of 
limitations. Under Rule 8(a)3, FRCP, plaintiff was en¬ 
titled to demand “relief in the alternative or of several 
different types”. 

The position of the legatee-plaintiff, Alma F. Birckner, 
was different from that of the other adult residuary legatees 
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(App. 27). Whereas these persons, including the legatee 
Frederick J. Adler, who is at present also a general guar¬ 
dian for the two minor legatees, Dolores and Rudolph 
Adler (infra), had during the earlier stages of the said 
probate proceedings, through negligence, credulity, or 
otherwise, permitted losses to be inflicted upon themselves 
in connection with the administration of the said estate, 
the legatee Alma F. Birckner cannot, because of the facts 
and circumstances set forth above, as well as in the com¬ 
plaint and proceedings of the cause (App. 3, 4, 6, 70), be 
accused of negligence in the assertion of her legal rights. 

The District Court has denied said legatee-plaintiff’s 
claims for relief, including her claim vs. the defendant F. 
Regis Noel (App. 20-21, 24 et infra). The Court’s order de¬ 
creeing the unqualified dismissal of the complaint as to all 
the defendants (App. 59) will, unless rescinded, operate as 
an adjudication upon the merits of all the matters submit¬ 
ted (Rule 41 (b), FRCP). The motions court thus having 
functioned as a trial court, the proceedings held in the 
cause must be construed as having been those of a trial 
upon the merits of all the issues submitted. 

Plaintiff expressed her dissatisfaction with the Court’s 
ruling in and by her motion for another hearing (App. 
66-67), which the Court denied. 

Grounding of the Court’s jurisdiction upon the pendency 
of ancillary proceedings in this jurisdiction and the in¬ 
completeness thereof, was made specially in the caption, 
the first three unnumbered paragraphs and Par. 47 of 
the complaint (App. 1, 2, 15), as well as in plaintiff’s re¬ 
quest for the denial of all motions to dismiss (App. 65-66). 
Incompleteness of administration was further indicated 
by the demand for additional legal proof of decedent’s 
borrowing of the sum of $4,950 from the then Anacostia 
Bank, Washington, D. C., based upon the lack of such 
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proof in the present record of the probate proceedings 
(App. 13, 14, 25). The need for viewing the estate as an 
entirety was expressed by the caption and the entire con¬ 
text of the complaint (App. 1-26). 

Appellate jurisdiction of this Court is invoked under the 
Act of March 3, 1901, 31 Stat. 1225, C. 854, Section 226, 
41 Stat. 1312, C. 125, Sec. 12 (D. C. Code, 1940 ed., Title 
17, Sec. 101). 


Statement of Case 

The decedent, Richard Stein, at the time of his death 
(Oct. 26, 1937) owned real estate and personal property 
in Prince George’s County, Maryland, as well as in the 
District of Columbia. All of the legatees named in the 
6th clause of his will (App. 27-28) were adults. The orig¬ 
inal executor, Rudolph F. Adler, who was a partly disabled 
veteran of World War I, predeceased the said Richard 
Stein, and in the codicil to the will (App. 28-29) his three 
infant children: Louise, Dolores and Rudolph Adler were 
substituted to take their father’s share and Robert Tilch 
was substituted as executor and trustee. The mother of 
the said three infants, Amelia T. Adler, died in May, 1937, 
and her eldest child, Louise Adler, died in February, 1939, 
leaving of the children of the said Rudolph F. Adler 
only the two orphans, Dolores Adler and Rudolph Adler, 
who at the time of the decedent Richard Stein’s death were 
10 and 7 years of age, respectively. 

Marie Walzel, a residuary legatee under the will of the 
said Richard Stein (App. 27), died, intestate, on or about 
December 28, 1937, leaving as heirs at law her husband, 
Franz J. Walzel and four children, all of whom were adults 
when on Nov. 7, 1939, the said Franz J. Walzel applied to 
the Orphans’ Court of Prince George’s County, Maryland, 
for letters of administration in re the estate of the said 
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Marie Walzel, which is being administered in Adm’n. No. 
6609 pending in said Court. Since the assets of her 
said estate appear to consist wholly of items derived from 
the estate of Richard Stein, deceased, it must be regarded 
as a subdivision of the latter estate (App. 39, 50). 

Richard Stein had disposed of his property partly by 
his will, and codicil thereto and partly by an agreement 
under seal (App. 32-34) entered into with Charles W. Col¬ 
lins in November, 1936, for the purchase by the latter, for 
the sum of $9,000, of that portion of the vendor’s Mary¬ 
land real estate which he had not devised specifically in 
his will (App. 26-27). Said real estate, consisting of 9.45 
acres of land on which there were two dwelling houses, 
was valued at $8,000 in November, 1939, by appraisers ap¬ 
pointed by the Orphans’ Court in the aforesaid Adm’n. 
No. 6609, Estate of Marie Walzel. It was the same prop¬ 
erty which the decedent Richard Stein had sold by con¬ 
tract to the said Charles W. Collins for the sum of $9,000, 
payable to his executor within thirty days after his demise. 
The said contract was duly recorded, on Nov. 13, 1936, 
among the Land Records of Prince George’s County, Mary¬ 
land (App. 32-34). Although it represented an important 
item of the estate of Richard Stein, it was not referred 
to either in the inventory of his personal property (Tr. 
86-87) or in that of his realty situated in Prince George’s 
County, Maryland. 


In the cause from which appeal is being taken, the Dis¬ 
trict Court was asked to grant the relief sought in plain¬ 
tiff’s prayers (App. 24-26) in order that the administra¬ 
tion of the estate of Richard Stein, deceased, can be com¬ 
pleted. Rule 8(e)2, FRCP, gave plaintiff authority to 
state in connection therewith “as many separate claims 
as she had, regardless of consistency and whether based on 
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legal or on equitable grounds or on both ,, . The defend¬ 
ants named in tbe cause were: 

1. Robert Tilcb, who is serving as the ancillary executor 
of the said estate pursuant to appointment by the 
Probate Court for the District of Columbia in Ad¬ 
ministration No. 53049, Docket 114. 

2. The Anacostia National Bank, a corporation operat¬ 
ing in the District of Columbia, formerly known as 
The Anacostia Bank. 

3. Charles W. Collins, 1239 National Press Bldg., Wash¬ 
ington, D. C. 

4. Sue Spencer Collins, wife of Defendant 3 and a resi¬ 
dent of Prince George’s County, Maryland. 

5. F. Regis Noel, plaintiff’s former counsel, 813 Evans 
Bldg., Washington, D. C. 

6. Adrian P. Fisher, 216 Colorado Bldg., Washington, 
D. C. 

The complaint having been filed on June 23, 1947, all of 
the said defendants were served with the proper writ and 
copy of the complaint between the 23rd and 27th days of 
June, 1947 (App. 59-60). 

No answers were filed within 20 days after service of 
the summons and complaint. However, within that period, 
the Defendants 2 and 5 filed motions to dismiss the com¬ 
plaint (App. 55-56, 56a), together with statements of points 
and authorities intended to support said motions and to 
partly answer the complaint (App. 80-82, Tr. 174-175). 

The statement made in the caption and in Par. 47 of the 
complaint (App. 1, 15) averring incompleteness of the 
administration of the estate of Richard Stein, deceased, 
and the statement in Par. 42 thereof (App. 13) averring 
in substance that the Anacostia Bank had been paid from 
the assets of the said estate over $10,000 in satisfaction 
of an alleged debt of $4,750 of less than two years’ stand- 
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ing, were not denied in the said motions and the data an¬ 
nexed thereto. The bank’s statement (App. 80-82) did, on 
the other hand, dispute plaintiff’s charge (App. 10, 14) 
that its predecessor, the Anacostia Bank, had violated the 
law by honoring checks on the estate’s account in said bank 
drawn by Robert Tilch as executor, both before and after 
his appointment as ancillary executor thereof in the Dis¬ 
trict of Columbia, the defendant bank arguing that the 
Anacostia Bank had the legal right to pay funds held in 
its possession by reason of the depositor’s, the said Richard 
Stein’s death, to his domiciliary executor, that is to say 
to a fiduciary other than that appointed in the jurisdiction 
in which the bank was located, and that the bank were, 
moreover, released from liability in the event of loss or 
misuse of said funds by the mere fact that the payee was 
the domiciliary executor of the depositor’s estate. 

The Anacostia National Bank stated erroneously (App. 
81, 82) that no misuse of funds had been averred in the 
complaint and that plaintiff were questioning the dece¬ 
dent’s signature on the unattested note for the sum of 
$4,950 which had been filed in the Maryland proceedings 
(App. 73, 79). Plaintiff, as set forth in the complaint and 
in Point VI below, questions the contents rather than the 
signature of said note. The complaint reports cases of 
misuse of the estate’s funds, notably the one referred to in 
Point VII below. 

On July 18, 1947, plaintiff filed answers (App. 60-61) 
to the motions to dismiss, by the Defendants 2 and 5, sub¬ 
stantially denying the averments made therein. 

On July 30, 1947, motions to dismiss the complaint were 
filed, through counsel, on behalf of Defendants 1, 3, 4 and 6 
(App. 56-59), together with statements of points and 
authorities intended to support the same. 
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These motions are not discussed in detail in this chapter 
since the said Defendants 1, 3, 4, and 6, by not denying the 
respective averments of the complaint within 20 days after 
service of the summons and complaint, had, pursuant to 
Rule 8(d), FRCP, admitted the same, including the aver¬ 
ment that a publicly recorded contract cannot be lawfully 
annulled by indirection (App. 7). They had, moreover, by 
inference, accepted thereby the Court’s jurisdiction and 
barred themselves from subsequently filing lawful motions 
to dismiss the complaint. 

On August 6,1947, plaintiff filed rejoinders (App. 61-65) 
to the motions to dismiss, by the Defendants 1, 3, 4 and 6, 
substantially denying the averments made therein. 

On Dec. 1, 1947, the case was called for hearing on the 
aforesaid motions to dismiss, by the Defendants 1, 2, 3, 4, 
5 and 6 before the Honorable, Matthew F. McGuire, As¬ 
sociate Justice of the District Court of the United States for 
the District of Columbia (App. 67-80). By reason of the 
prolonged illness of the attorney who had agreed to rep¬ 
resent plaintiff in the cause, her husband, Victor Birckner, 
was permitted by the Court to act as her attorney in fact at 
the said hearing (App. 67-80). All of the defendants named 
were in attendance, through counsel, with the exception of 
the Defendant 5, who did not appear, either in person or 
through counsel. 

At the beginning of the said hearing, plaintiff filed a re¬ 
quest for the denial of all motions to dismiss the complaint 
on the general grounds that dismissal thereof would leave 
the estate in its present state of incompleteness, both in 
this and its domicilary jurisdiction (App. 65-66). At the 
conclusion of the hearing, the Court announced, however, 
that the motions to dismiss, by the several defendants, would 
be granted. The respective final order of Court (App. 59) 
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bears date of Dec. 4, 1947. On the preceding day, Dec. 3, 
1947, plaintiff bad filed a motion for another bearing (App. 
66-67) at which her said attorney in fact intended to set 
forth, among other matters, the fact that the Defendants, 1, 
3, 4 and 6, by their failure to deny within 20 days after 
service of the summons and complaint the respective aver¬ 
ments of the complaint, had pursuant to Rule 8(d), FRCP, 
admitted the same, thereby forfeiting the right to lawfully 
move the court for dismissal of the complaint. However, 
the said motion for another hearing was denied by the Court. 

The Court issued no opinion or other additional statement 
in said cause, and there were no formal findings of facts. 

On Jan. 2, 1948, plaintiff, Alma F. Birckner, filed notice 
of appeal from the aforesaid final order to the United States 
Court of Appeals for the District of Columbia (App. 59). 

Statement of Points 

I. The Court failed to appoint guardians ad litem for 
the minor legatees, or to issue another order for their pro¬ 
tection, in accordance with Rule 17 (c), FRCP. 

H. The Court made no findings of fact as to plaintiff’s 
incompetency, non-representation in, and prolonged un¬ 
awareness of the proceedings heretofore held in the Pro¬ 
bate Court for the District of Columbia in the matter of 
the estate of Richard Stein, deceased (Adm’n. No. 53049, 
Docket 114). 

III. The Court’s finding that the decedent’s realty in the 
District of Columbia “went to the heirs at law or the de¬ 
visee by operation of law” (App. 70) was based on insuf¬ 
ficient evidence, and was therefore erroneous; the true facts 
being that said realty (App. 30) was sold at public auction 
and that the respective proceeds of sale, although distrib- 



11 


uted, have not as yet been reported to the Probate Court 
in accordance with the law. 

IV. The Court made no finding relative to the attempted 
adjudication by the Probate Court for the District of 
Columbia, on March 23, 1939, of an alleged account (App. 
11, 39-41) written on said Court’s stationery, but executed 
in Maryland by the domiciliary executor of the estate, over 
whom the Probate Court for the District of Columbia had 
no jurisdiction. 

V. The Defendants 1, 3, 4 and 6, by their failure to deny 
the respective averments of the complaint within 20 days 
after service of the summons and complaint, had thereby, 
under Rule 8(d), FRCP, admitted the said averments and 
they had, by inference, legally barred themselves from sub¬ 
sequently moving the Court for a dismissal of the com¬ 
plaint. 

VI. The Court did not, as prayed by plaintiff (App. 25, 
64), require the defendant Anacostia National Bank to give 
further proof, pursuant to Title 18-503 of the D. C. Code, 
1940 ed., of the actuality of a borrowing by the decedent 
Richard Stein, from the Anacostia Bank of the sum of 
$4,950, on Sept. 30,1936, the unattested note for that amount, 
removed from the Court’s jurisdiction and filed in Mary¬ 
land, being in itself insufficient proof of said borrowing by 
reason of decedent’s occasional bacchanalia (App. 10) and 
in view of a statement made four months after his death by 
his executor Robert Tilch over his signature and the signa¬ 
ture of his counsel, the Defendant 6, averring that to the 
best of their information and belief “the decedent left no 
debts in the District of Columbia” . . . (App. 31). 

VTI. The Court appears to have reapproved payment 
from the assets of said estate to the said Anacostia Bank, 
Washington, D. C., of the aggregate sum of $10,081.88 in 
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satisfaction of a debt of $4,750 of less than two years’ stand¬ 
ing, said payment of over $10,000 being disclosed in the 
official accounts and pertinent vouchers filed by the fiduciary 
(App. 39-41, 42-52, 74), and the receipt thereof having, pur¬ 
suant to Rule 8(d), FRCP, been admitted by the said 
bank’s successor, the defendant Anacostia National Bank 
(supra, p. S', et mfra). 

VIII. By the granting of the motion by the Anacostia 
National Bank, the Court appears to have endorsed said 
bank’s contention, according to which a bank would have 
the inherent right to pay funds of a deceased depositor to a 
fiduciary other than that appointed in the jurisdiction in 
which the bank is located. 

Summary of Argument 

Plaintiff’s, now appellant’s legal rights as legatee have 
not expired since her decedent’s estate has not as yet been 
ordered closed and since during the ancillary proceedings 
heretofore held in the District of Columbia, plaintiff had 
been an incompetent person who, through no fault of her 
own, was not represented therein, who, following her legal 
restoration to sanity in February, 1940, had, because of 
lack of notification, continued to be ignorant of the existence 
of the said proceedings and who, upon discovery thereof in 
the latter part of the year 1944, had duly informed the 
Register of Wills for the District of Columbia, Clerk of the 
Probate Court, of the foregoing facts (App. 3) and of what 
appeared to be an insufficiency of data on file in the pro¬ 
ceedings of the said Administration No. 53049. 

Plaintiff, in contrast to the other adult residuary legatees 
under the will and the guardians of the minor legatees, can¬ 
not be accused of negligence in the assertion of "her legal 
rights. The District Court had, and appears to have ex¬ 
ercised jurisdiction in the cause. 
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In her complaint, plaintiff has, on the basis of the record, 
demanded the issuance of Court orders needed for comple¬ 
tion of the settlement of her decedent’s estate, based on ad¬ 
judication of her several claims and complaints relating 
thereto. The unexplained, virtually offhand denial of this 
request by a Justice of the District Court, and the opposition 
of a Washington bank to the said request and to the ren¬ 
dering of an accounting of its past transactions, appear to 
appellant as being matters of grave concern. 

According to the records on file, the Anacostia Bank was 
paid a total of $10,081.88 from the assets of the estate of 
Richard Stein, deceased, in satisfaction of a possible debt 
of $4,750 of less than two years’ standing. Its successor, 
the defendant Anacostia National Bank, has not denied with¬ 
in 20 days after service of the summons and complaint, the 
receipt of more than $10,000 averred therein (App. 13), and, 
pursuant to Rule 8(d), FRCP, the receipt thereof stood 
thereby as admitted. In the absence of a sound legal basis 
indicating that the Anacostia. Bank was entitled to the 
receipt of said aggregate sum of $10,081.88, appellant be¬ 
lieves that her claim for damages vs. its successor, The 
Anacostia National Bank, was justified. Appellant, more¬ 
over, has disputed the apparent usurpation by the said 
bank of the right to pay funds of a deceased depositor to a 
fiduciary other than that appointed in the jurisdiction in 
which the bank is located. The Court’s ruling on this point 
is respectfullly requested. 

Because of the evident illegal co-mingling of said estate’s 
ancillary and domiciliary business heretofore reported, 
both officially (App. 39-51) and unofficially (App. 54), and 
the absence of a complete audit in either of the two pro¬ 
bate administrations, consideration of the estate as an en¬ 
tirety appears necessary for any adequate evaluation of 
the data on file as well as of the matters submitted in the 
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complaint, as long as the data requested in prayers III to 
VI thereof (App. 25) are not available. 

The District Court has ordered the unqualified dismissal 
of the complaint as to all the defendants. Pursuant to 
Rule 41 (b), FRCP, its final order, unless rescinded, will 
operate as an adjudication upon the merits of all the ques¬ 
tions submitted, which appellant believes would entail a 
grave injustice. As a trial upon the merits, the proceedings 
appear to have been deficient and faulty for the reasons 
stated above and below, including the following outstanding 
and general reasons: 

1. The two minor legatees were not legally represented. 

2. The proceedings on file in Probate Adm’n. No. 53049 
show no evidence that the Anacostia Bank’s alleged claim 
of $4,750 against the said estate had been passed upon by 
the Court prior to payment of the same by the fiduciary 
defendant, Robert Tilch (Title 18-503, D. C. Code, 1940 ed.). 

3. The cash balance of $3,122.23 attested by the Deputy 
Register of Wills for the District of Columbia as having 
existed on behalf of the said estate in the District of Co¬ 
lumbia, on March 23, 1939 (App. 41), has not as yet been 
further accounted for by the said fiduciary defendant, Rob¬ 
ert Tilch. 

4. Attainment of substantial justice was impossible by 
reason of the general insufficiency of findings by the Court. 

5. The Court’s final order, if upheld, would cause great 
damage and loss to the appellant, Alma F. Birckner. 

Argument 

Plaintiff’s claim in the alternative vs. either Charles W. 
Collins, Sue Spencer Collins, or the fiduciary defendant, 
Robert Tilch, was founded upon the apparent need for con¬ 
sidering the estate as an entirety (supra), the existence of 
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a valid, duly recorded contract of sale (App. 32-34), and 
said fiduciary’s continued refusal to either make legal de¬ 
mand upon the two first named defendants for the balance 
of purchase money due the estate from them, or to pay 
said balance to plaintiff and the other interested parties 
from his own funds. The three aforesaid parties, by not 
denying the averments of the complaint within 20 days 
after service of the summons and complaint, appear to 
have admitted under Rule 8(d), FRCP, the averred validity 
of the said contract, as well as their own liability for pay¬ 
ment to plaintiff and the testator’s other residuary lega¬ 
tees, of the unpaid balance of purchase money due them 
under the terms of said contract. There being no recorded 
act of rescission on file, nor a court order specifically in¬ 
validating the contract, and the realty involved being in 
possession of the original vendees, their liability for pay¬ 
ment of the unpaid balance of the price of $9,000 originally 
agreed upon appears to be thereby established. In Grif¬ 
fith v. Stewart, 31 App. D. C. 29, this Court held that when 
a contract involving Maryland realty is being adjudicated 
in the courts of the District of Columbia, the laws of 
Maryland must govern in ascertaining the rights of the 
respective parties. 

Appellant is setting forth hereinbelow other arguments 
against the several defendants, individually: 

Defendant 1. 

This, the fiduciary defendant, Robert Tilch, had failed to 
set forth in his petition for the issuance to him of ancillary 
letters testamentary (App. 30-32) the facts that one of the 
said Richard Stein’s residuary legatees had died, that two 
others were minors, 10 and 7 years of age, respectively, that 
the present appellant, Alma F. Birckner, was an inmate of 
the Saint Elizabeth’s Hospital and that since March 3,1938, 
proceedings had been instituted against her in the District 
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Court of the United States for the District of Columbia, in 
Lunacy cause No. 18854 (App. 29-30), which on March 11, 
1938, resulted in her adjudication as a person non compos 
mentis. He had, moreover failed to state correctly the 
value of the personal property owned by the said decedent 
in the District of Columbia, and as the result thereof, the 
amount of bond required of him was disproportionate to 
the value of the said personalty. 

This fiduciary’s proficiency in either misstating or con¬ 
cealing relevant facts is not only disclosed by his afore¬ 
mentioned petition, but also by his alleged account (App. 
39-41) and his receipt as domiciliary executor of the estate 
on Form No. 149 (App. 70-71), two documents which ap¬ 
pear to be mutually exclusive and the validity of both of 
which plaintiff has questioned (supra and App. 11 as to the 
account, and App. 15, 67 as to the receipt). 

By reason of the said fiduciary’s failure to respond to 
the complaint in the cause from which appeal is being taken 
within the prescribed period of 20 days after service of the 
summons and complaint (Rule 12(a), FRCP), the diverse 
averments made in the complaint relative to this defendant 
stood as admitted pursuant to Rule 8(d), FRCP, and the 
said defendant Robert Tilch, ancillary executor, appeared 
to have thereby barred himself from thereafter lawfully 
moving the Court for dismissal of the complaint. 

WHEREFORE, appellant respectfully requests and 
prays that the act of the District Court ordering dismissal 
of the complaint as to the Defendant Robert Tilch, ancillary 
executor, be set aside by this Honorable Court, and that the 
complaint as to this defendant be remanded to the District 
Court for readjudication upon the merits. 

Defendant 2. If this defendant, the Anacostia National 
Bank, had desired to deny receipt of the aggregate sum of 
$10,081.88 averred in Par. 42 (App. 13) of the complaint 
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as having been paid to it from the assets of the said estate, 
this litigation would have provided the opportunity for 
doing so. The bank’s failure to avail itself of that oppor¬ 
tunity, must under Rule 8(d), FRCP, be construed as an 
admission by the bank of the receipt of the aforesaid sum. 
Moreover, by having permitted the executor rather than 
the ancillary executor of the estate to take over the de¬ 
cedent’s bank account, the Court may find the bank to be 
jointly liable for the losses suffered by the residuary lega¬ 
tees through the diverse instances of misapplication of said 
estate’s ancillary funds. Appellant denies all knowledge 
of an offer by the Anaeostia National Bank to her or her 
counsel relative to an examination of said bank’s records. 
(App. 82). On the whole it appears that plaintiff was jus¬ 
tified in naming the Anaeostia National Bank as one of the 
defendants of the cause. 

WHEREFORE, appellant respectfully requests and 
prays that the act of the District Court ordering dismissal 
of the complaint as to the defendant Anaeostia National 
Bank, be set aside by this Honorable Court and that the 
complaint as to this defendant be remanded to the District 
Court for readjudication upon the merits. 

Defendant 3. Under the terms of the aforementioned 
contract of sale, (App. 32-34), this defendant, Charles W. 
Collins had agreed to pay to the executor of Richard Stein 
the sum of $9,000 for a portion of said decedent’s Maryland 
real estate which, as set forth on p. Vabove has been valued 
officially at $8,000. Following the vendor’s death, the de¬ 
fendant Charles W. Collins did not pay the $9,000, but in 
May, 1941, his wife, the Defendant Sue Spencer Collins 
purchased the same land, over the protest of Alma F. 
Birckner, at an auction sale for $6,050 (App. 5-9). The 
vendee Charles W. Collins knew at the time when he en¬ 
tered into the said contract with Richard Stein that he al¬ 
ready owed sums of money to the said Richard Stein by 
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reason of an earlier purchase of land from him. The con¬ 
tract may be considered as having been carried out in part, 
but the estate, as above set forth, appears to be entitled to 
a judgment for the unpaid balance due under the terms 
thereof from either Charles W. Collins, Sue Spencer Col¬ 
lins, or the fiduciary defendant, Robert Tilch, by reason 
of his failure to legally enforce the said contract. 

By his failure to deny the pleadings within 20 days after 
service of the summons and complaint, the Defendant, 
Charles W. Collins, under Rule 8 (d), FRCP, appears to 
have admitted his liability and, by inference, to have barred 
himself from lawfully moving the Court for dismissal of 
the complaint. 

WHEREFORE, appellant respectfully requests and 
prays that the act of the District Court ordering dismissal 
of the complaint as to the Defendant, Charles W. Collins, 
be set aside and that said complaint be remanded to the 
District Court for readjudication upon the merits, unless 
the Court finds that the party against whom the respec¬ 
tive claim now lies, is either the said Defendant’s wife, Sue 
Spencer Collins, as present owner of record of the land 
bargained for in the said contract, or the fiduciary defend¬ 
ant, Robert Tilch. 

% 

Defendant 4. This Defendant, Sue Spencer Collins, pur¬ 
chased at a trustee’s sale, for the sum of $6,050, the same 
property which the testator, Richard Stein, had previously 
sold to her husband, Charles W. Collins, for $9,000 under 
the terms of the aforementioned contract (App. 32-34), 
and which had officially been valued at $8,000 (supra). As 
heir apparent of the original vendee, and pursuant to the 
Maryland law on property relations between marriage 
partners, as well as the concluding paragraph of said con¬ 
tract, the said Sue Spencer Collins appears to have been 
committed to fulfillment of the terms thereof. By reason of 
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her failure to deny the respective pleadings within 20 days 
after service of the summons and complaint, this Defendant 
Sue Spencer iCollins, under Rule 8 (d), FRCP, appears to 
have admitted her liability and, by inference to have barred 
herself from lawfully moving the Court for dismissal of 
the complaint. 

WHEREFORE, appellant respectfully requests and 
prays that the act of the District Court ordering dismissal 
of the complaint as to the Defendant, Sue Spencer Collins, 
be set aside and that said complaint be remanded to the 
District Court for readjudication upon the merits, unless 
the Court finds that the claim for the unpaid balance of 
purchase money due the estate under the said contract, 
properly lies against either the original vendee, Charles 
W. Collins, or the fiduciary defendant, Robert Tilch, by 
reason of his failure to enforce the contract. 

Defendant 5. Plaintiff’s claim vs. this defendant, F. 
Regis Noel, her former counsel, arose from his failure to 
return a fee of $200 paid to him for her legal representa¬ 
tion in a suit for an accounting vs. Robert Tilch, ancillary 
executor, and the Anacostia National Bank, which the said 
F. Regis Noel had proposed and definitely promised to file 
and conduct on her behalf and on which promise he subse¬ 
quently reneged (App.' 20-21, 77). The said defendant’s 
motion to dismiss (App. 59a), which was valid as to time, 
attempted to cover the entire complaint. The hearing be¬ 
fore the Court, on December 1, 1947, was not attended by 
the Defendant, F. Regis Noel, either in person or through 
counsel. The Court, disclaiming knowledge of the facts 
(App. 77), nevertheless, pursuant to Rule 41 (b), FRCP, 
appears to have rendered judgment upon the merits in 
favor of the said Defendant, F. Regis Noel. 

WHEREFORE, appellant respectfully requests and 
prays that the act of the District Court ordering dismissal 
of the complaint as to the Defendant, F. Regis Noel, be set 
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aside and that the matter he remanded to the District Court 
for readjudication, or for such other action as to this 
Honorable Court may seem meet and proper. 

Defendant 6 . Plaintiff had not stated any monetary 
claim against this defendant, Adrian P. Fisher. As set 
forth, however, in the complaint (App. 21-23) and in plain¬ 
tiff’s answer to his motion to dismiss the same (App. 63- 
64), plaintiff accuses this Defendant, Adrian P. Fisher, 
of malfeasance in the handling of this estate as counsel for 
the fiduciary, Robert Tilch. The 'Court is believed to have 
erred, through insufficiency of evidence, in holding that 
there had been no malfeasance on his part (App. 80). 

WHEREFORE, appellant respectfully requests and 
prays that the act of the District Court ordering dismissal 
of the complaint as to the Defendant, Adrian P. Fisher, be 
set aside, and that the matter be remanded to tb~ District 
Court for readjudication, or for such other action as to this 
Honorable Court may seem meet and proper. 

Conclusion 

Appellant respectfully requests and prays that this case 
be remanded to the District Court for readjudication up¬ 
on the merits and such other and further action as to this 
Honorable Court may seem necessary for completion of the 
judicial administration of the said estate. 

Respectfully submitted, 


ALMA F. BIRCKNER, Appellant , 
Pro. Se. 
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BRIEF FOR APPELLEE 
ANACOSTIA NATIONAL BANK 


COUNTER STATEMENT OF THE CASE 

Appellant’s Complaint and Exhibits thereto comprise 
some 55 pages as compiled in her Appendix. In so far as 
her claims relate to this Appellee, The Anacostia National 
Bank, they may be summarized as follows: 

1. That the bank permitted the withdrawal of funds on 
deposit therein, belonging to decedent, by the domiciliary 
executor appointed in the State of Maryland for a period 
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of 139 days prior to the same executor’s appointment as 
ancillary executor in the District of Columbia. 

2. That the bank did not require legal proof of the au¬ 
thenticity of a note admittedly executed by the decedent 
but which the appellant suspects may have been procured 
by one of two possible fraudulent means. 

3. That the bank may have been over paid. 

The appellant contends that the account filed by the ancil¬ 
lary administrator and passed and approved by the District 
Court on March 23,1939, (App. 41), was not a final account; 
that the said court erred in approving the disbursements 
shown thereon and that cancelled checks were not filed with 
the account. She contends, further, that she was not com¬ 
petent at the time of the approval of this account by reason 
of her mental incapacity and that her mental status was not 
restored until February 21,1940; and, that she was unaware 
of the pendency of ancillary proceedings in the District of 
Columbia until the year 1944. 

The exhibits to her complaint comprising pages 26 
through 55 of the Appendix contain, among other things, a 
copy of the account filed and approved by the District Court, 
as well as copy of the two accounts filed by the executor in 
the Circuit Court of Prince Georges County, Maryland, the 
first of which was approved by said Court on November 10, 
1938, and the second of which was approved by the said 
Court on November 7, 1939. 

A notion to dismiss the complaint was seasonably filed by 
this appellee and after hearing, was granted. Contrary to 
the allegations of her complaint, the accounts establish that 
they were legally passed upon and approved by the lower 
court and by the court of the domicile, the Circuit Court of 
Prince Georges County, Maryland, and they further reveal 
that this appellee did not receive any over payment. 

More than eight years have elapsed since the approval of 
the accounts and the restoration of the appellant to her 
legal status. Despite the fact that she was aware, at least 
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as early as May 6, 1942, of the filing of the final account in 
the court of the domicile, as evidenced by statement that 
was furnished her by the domiciliary executor (App. 54) she 
allowed more than five and a half years to elapse before 
taking any action contesting the validity of the accounts or 
raising any question as to the payments received by this 
appellee. In 1940 she filed an action in the Circuit Court 
of Prince Georges County against the executor (App. 39) 
in which she contested the legality of certain of his acts but 
in that action no contention was raised as to the sufficiency 
of the account in so far as it affected this appellee. 

SUMMARY OF ARGUMENT 

The lower court properly dismissed the action as to this 
appellee for the following reasons: 

A. The complaint established no cause of action against 
this appellee. 

B. The complaint was improper in form, violating the 
provisions of Rule 8, Federal Rules of Civil Procedure. 

C. The complaint showed on its face that the appellant’s 
claim, if any, is barred by the Statute of Limitations. 

D. The lower court had no jurisdiction over the matters 
raised in the complaint. 

E. The issues sought to be raised by the complaint are 
res judicata. 

ARGUMENT 

A. The complaint established no cause of action as to 
this appellee. 

It is maintained that the complaint, construed most fa¬ 
vorably in the favor of the appellant, clearly establishes 
that she was not entitled to any relief against this appellee. 

Her contention that this appellee permitted the domicili¬ 
ary executor to draw checks on the account of the deceased 
in this bank prior to his appointment as ancillary executor 
is not, if true, actionable. The law is settled that upon the 
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death of a testator, legal right to his personality, includ¬ 
ing choses in action, vests immediately in the executor, sub¬ 
ject to the payment of debts and legacies. The title of the 
executor, being derived from the will, vests at the moment 
of decedent’s death, and there is no lapse between the date 
of death and the vesting of title in the executor. Burnes vs. 
Burnes, 137 Fed. 781. Hagthorp vs. Hook (Md.) 1 Gill and 
J. 270. 

An executor has the same property in, and, of course, the 
same powers over the personal effects of his decedent as 
such decedent had at or before his death. Wigger vs. Frank¬ 
lin Second National Bank, 57 Ind. 198. This power and title 
of the executor extends to all of the decedent’s personal 
property wherever situated and even though he is a foreign 
domiciliary representative, he may take possession of do¬ 
minion of assets in any state. 24 C. J., Par. 2685. 

While it is not alleged that any of the checks drawn by 
the executor on the funds of the deceased in the appellee 
bank were used for improper purposes, such innuendo may 
be inferred. The law is clear, however, that there is no duty 
or obligation on the part of a bank to question the purposes 
for "which such checks are drawn. The bank has the right 
to assume that the fiduciary is honest and that he uses the 
funds for legitimate purposes. Martin vs. First National 
Bank, 51 F. (2d) 840. Bank of Commerce vs. U. S. F. & G. 
Co., 54 F (2d) 578. 

The fiduciary’s rightful possession of the fund justifies 
the bank in believing he is authorized to check it out. No 
bank could possibly conduct business if, without warning on 
its part, it "were held accountable for possible misconduct 
or malversations of its depositors who occupy some fiduci¬ 
ary relation to the fund or deposit in the bank. Duckett vs. 
National Mechanic's Bank, 86 Md. 400, 38 A. 983. The fact 
that the deposit is the property of an estate rather than an 
individual does not impart to it any peculiar attributes nor 
render the bank liable with respect to it where it would not 
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be liable if the owner were an individual. Holden vs. Farm¬ 
ers and Traders National Bank, 93 A. 1040, 77 N. H. 535. 

The case of Maas vs. German Savings Bank, 68 N. E. 658, 
176 N. Y. 377, is directly in point. It was the holding of that 
court that payments by a bank to the domiciliary adminis¬ 
trator of a non-resident testator are of the same effect as 
payments to a local administrator where it is not shown that 
local creditors will suffer by such act. 

Appellant’s claim that the appellee bank received pay¬ 
ment in excess of the amount of its note is not borne out 
by her own exhibits attached to and made part of her com¬ 
plaint. The account filed by the ancillary executor ap¬ 
pointed in the District of Columbia and ratified and ap¬ 
proved by our Probate Court on March 16, 1939 (App. 41) 
reveals the payment of $3,200.00 to the appellee bank on 
account of its note and left a balance due on the principle 
of said note in the amount of $1,500.00. The two domiciliary 
accounts filed in Probate Court of Prince Georges County 
and approved by that court on November 10,1938, and No¬ 
vember 7, 1939, respectively, (App. 43-51) which accounts, 
being filed with the court of primary administration, are 
complete accounts of all assets received and all disburse¬ 
ments made, claim credit for the sum of $3,200.00 paid to the 
Anacostia National Bank on account of its note (App. 45) 
and claims a credit for an additional sum of $1,500.00 paid, 
representing the balance due thereon, (App. 49). Accord¬ 
ingly, it appears from these accounts, passed and approved 
as aforesaid, that the Anacostia National Bank actually re¬ 
ceived only the sum of $4,700.00 rather than the amount 
claimed by the appellant in her complaint. Simple arithme¬ 
tic should demonstrate to the appellant that the total of all 
payments to the bank on account of principle totalled 
$4,700.00. 

With respect to the appellant’s claim that fraud may 
have existed in the procuring of the note, it is submitted that 
her allegations in that respect manifestly fall far short of 
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the basic requirements of pleading, (App. 14). She concedes 
that the note bore the genuine signature of the deceased. 
Her suspicions that someone connected with the appellee 
bank might have been involved in a fraudulent scheme in 
connection with such note is obviously not alleged as a fact 
and a mere reading of the allegations of paragraph 43 of the 
complaint in which such claim is presented, seems to estab¬ 
lish that the entire claim is the product of illusion or specu¬ 
lation. In connection with this aspect of the case, the affi¬ 
davit of the president of the bank (App. 82) should be suffi¬ 
cient reply. 

B. The complaint was improper in form, violating the 
provisions of Rule 8, Federal Rules of Civil Procedure. 

While it is conceded that liberality should be allowed to 
one not represented by counsel in the preparation of plead¬ 
ings, the very complex and voluminous complaint filed 
herein violates every tenet of Rule 8, Federal Rules of Civil 
Procedure requiring a short and concise statement. This 
Court in the case of Renshaw vs. Renshaw, 153 F (2d) 310, 
decided recently that a complaint consisting of fourteen 
printed pages with seven exhibits filling seventeen pages 
was subject to dismissal in the discretion of the trial court. 
The complaint and exhibits in the instant case violate the 
rule even more violently than that in the Renshaw case. 
Again on March 24,1947 this Court in the case of Burns vs. 
Spiller, 161 F. (2d) 377 stated: “The District Court rightly 
dismissed Appellant’s complaint since it contained neither 
a short and plain statement nor any statement which showed 
he was entitled to relief. The complaint undertakes to de¬ 
scribe several episodes. Though it characterizes appellee’s 
alleged conduct as wrong, unlawful and malicious, it does 
not fully disclose the conduct to enable a court to determine 
whether or not it was tortious.” 
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C. The complaint shows on its face that Appellant's 
claim, if any, is barred by the Statute of Limitations. 

Essentially, appellant’s claim is an attack upon the ac¬ 
count of the executor. Her claim with respect to the pay¬ 
ments made by the executor to this bank certainly is one 
properly made at the time of the filing of the account or at 
the time notice thereof was received by the appellant. The 
accounts were passed and approved in November 1939. Ap¬ 
pellant claims not to have known of it until some time later. 
Direct notice of it was received no later than May 6, 1942 
as is established by Exhibit M of the complaint, (App. 54). 
Such exhibit recites that a first and final account had been 
filed by the executor and a check in the amount of $24.16 was 
sent to the appellant on that date representing moneys due 
to her since the filing of the account. This was positive and 
definite notice to her that an account had been filed on some 
date prior to May 6,1942. Having such knowledge, she did 
nothing to bring to the attention of this court, or any other 
court, any alleged inaccuracies in the account, for more than 
five years. No excuses for such unreasonable and undue 
delay is given and, accordingly, it is urged that at this late 
date, the Court was entirely correct in refusing to consider 
her complaint. 

The defense of the Statute of Limitations may be raised 
by Motion to Dismiss without an affirmative defensive plea 
or supporting affidavits where the complaint shows the cause 
of action has not been brought within the statutory period. 
Berry vs. Chrysler Corporation, 150 F (2d) 1002. Gossard 
vs. Gossard, 149 F. (2d) 111. A. G. Reeves Steel Construc¬ 
tion Co. vs. Weiss, 119 F (2d) 472. 

D. The Lower Court had no jurisdiction over the matters 
sought to be raised by the complaint. 

As previously stated, in essence, Appellant’s claim is one 
testing the accuracy and the sufficiency of accounts previ¬ 
ously approved by the District Court, in so far as it effected 
ancillary administration in this jurisdiction, and by the Cir- 
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cuit Court of Prince Georges County, Maryland, as to pri¬ 
mary administration in Maryland. This being true, juris¬ 
diction with respect to claims of distributees, among whom 
appellant is included, must be filed at court having primary 
jurisdiction; in this case, the Circuit Court of Prince 
Georges County, Maryland. The only purpose of ancillary 
administration is to marshal assets beyond the domicile and 
to protect the claims of creditors existing where such assets 
may be located. After payment of debts, all surplus is prop¬ 
erly payable to the domiciliary administrator and disposi¬ 
tion is thereafter subject to the jurisdiction of the Probate 
Court of the domicile. Wiggins vs. Mayer, 57 App. D. C. 
293. Bryan vs. Curtis, 30 App. D. C., 240. Jordan vs. Lan- 
dram, 35 App. D. C. 89. Sackett et. al. vs. Osgood, 80 U. S. 
App. D. C. 99. The present suit is an attempt by a legatee 
to collaterally attack the account approved in another Court. 
It is our opinion that the only court having jurisdiction of 
such a matter is the court approving the account. Magruder 
vs. Drury, 235 U. S. 117. 

E. The issues sought to he raised by the complaint are 
res judicata. 

The sufficiency of the executor’s accounts was established 
by the orders of the lower court and the Circuit Court of 
Prince Georges County, Maryland, passing and approving 
such accounts. The appellant seeks to reopen the same in¬ 
quiry' by the present litigation. It is submitted that the or¬ 
ders approving the accounts are final and conclusive of the 
matter. The doctrine of res judicata bars a second review of 
the same accounts. The defense of res judicata may be 
raised by Motion to Dismiss when no answer has been filed. 
Hartman vs. Time, Inc., decided by Third Circuit Court of 
Appeals on December 20,1947. 
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CONCLUSION 

From a consideration of all of the foregoing argument 
and the cases cited therein, it is submitted that the lower 
court pursued the only course open to it in sustaining Ap¬ 
pellee’s Motion to Dismiss. 

Respectfully submitted, 

Grossberg, Yochelson & Brill 
Attorneys for Appellee 
Anacostia National Bank 
1709 H Street, N. W. 
Washington, D. C. 
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Supplemental Statement of the Case 

The complaint is the handiwork of a layman, is very 
prolix, argumentative and vague, and asserts numerous 
claims, some related and other independent, against the 
various appellees without division thereof into separate 
counts as required by the Rules of Federal Procedure. 
However, insofar as it relates to the appellees, Robert 





o 


Tilch, ancillary executor, Charles W. Collins, Sue Spencer 
Collins and Adrian P. Fisher, the gist of the claims asserted 
against them may be summarized briefly, but fairly, under 
the following headings: 

(a) That the appellee, Charles W. Collins, is liable to 
respond in damages to appellant for his non performance 
of a certain agreement involving the purchase of 9.'45 acres 
of land situated in Prince George’s County, Maryland, 
entered into by him with the appellant’s decedent, one 
Richard Stein (Exhibit D, App. 32, 33), and notwithstand¬ 
ing the fact that, in previous litigation involving the same 
agreement, and on an appeal also taken by appellant, the 
Court of Appeals of Maryland held the appellee had been 
released of his obligation to perform through a valid mutual 
agreement with Robert Tilch, executor of the estate of said 
Richard Stein, and the same person who is party appellee 
here in his capacity as ancillary executor of said estate; 

(b) That the appellee, Sue Spencer Collins, wife of said 
Charles W. Collins, is likewise liable to respond in damages 
to appellant for non performance of said agreement be¬ 
cause “Under the Maryland law on property relations be¬ 
tween marriage partners, the vendee’s wife, Sue Spencer 
Collins, appears to have immediately and automatically be¬ 
come a co-vendee, although the aforesaid contract was not 
signed by her (App. 5)”; 

(c) That, in the alternative, if the appellees, Charles 
W. Collins and Sue Spencer Collins, are not legally respon¬ 
sible for breach of said agreement, then the appellee, Robert 
Tilch, in his capacity as executor (meaning domiciliary) 
was negligent in releasing the appellees, Collins, from their 
obligation to perform said agreement, and consequently is 
liable to respond in damages to appellant for the loss sus¬ 
tained on the re-sale of the property in the partition pro¬ 
ceedings referred to; 
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(d) That the appellee, Robert Tilch, ancillary executor, 
failed to properly account to the Probate Branch of the 
District Court for that portion of his decedent’s estate 
located in the District of Columbia, and further accounting 
should be required by him; 

(e) That Robert Tilch in his capacity as executor (mean¬ 
ing domiciliary) failed to properly account to the Orphans’ 
Court of Prince George’s County, Maryland, for the estate 
of his decedent, and further accounting should be required 
by him; and 

(f) That the appellee, Adrian P. Fisher, in his capacity, 
as attorney for the fiduciary, Robert Tilch, has been guilty 
of misconduct and malfeasance in the handling of the estate 
of said Richard Stein, and concerning which there should 
be an adjudication by the court, and also the issuance of an 
order forbidding him from further representing said fiduci¬ 
ary. 

Summary of Argument 

There was no error committed by the District Court in 
granting the respective motions of these four appellees to 
dismiss the complaint as the claims asserted therein against 
them are either insufficient on the face of the record to 
justify the granting of relief, or of such nature that the 
court lacked venue or jurisdiction to entertain them. 

Argument 

Claim Asserted Against Appellee, Charles W. Collins. 

The question of liability of the appellee, Charles W. Col¬ 
lins, for non performance of the agreement relating to the 
purchase of 9.45 acres of land in Prince George’s County, 
Maryland, became, and was, res judicata by virtue of the 
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decision of the Court oi Appeals of Maryland in the pre¬ 
vious case of Alma F. Birckner vs. Robert Tilch, et al., 179 
Md. 314, IS A. 2d 222 (cert, denied 314 U. S. 633, 86 L. Ed. 
509), holding that the said contract had been rescinded by 
mutual agreement of said appellee and Robert Tilch, execu¬ 
tor of the estate of Richard Stein; and this point was prop¬ 
erly raised by motion to dismiss, rather than by answer, in 
that a copy of said court’s opinion was annexed as an exhibit 
to the complaint (App. 39c) and discloses the pertinent facts 
required to sustain a plea of prior adjudication. 

Further assuming that the doctrine of res judicata is not 
applicable, appellant’s alleged claim is barred by the applic¬ 
able District of Columbia three year statute of limitations. 
See Title 12—201, D. C. Code 1940 ed.; also Kaplan v. Man¬ 
hattan Life Ins. Co., 71 App. D. C. 250,109 F. 2d 463. This 
is so for, as shown on the face of the record, the re-sale of 
the property in the partition suit in the Circuit Court of 
Prince George’s County, Maryland, was ratified and finally 
settled as of December 17th, 1941 (App. 37 to 39a), and at 
this point appellant definitely knew the amount of the loss 
sustained but, nevertheless, took no action until June 23, 
1947, when she filed the present proceedings. 

The weight of authority is now to the effect that, where a 
complaint shows on its face that the action is barred by the 
statute of limitations, such defense can be raised under the 
Federal Rules of Civil Procedure by motion to dismiss as 
well as by answer. Gossard v. Gossard, 149 F. 2d 111; 
A. G. Reeves Steel Const. Co. v. Weiss, 119 F. 2d 472-76; 
Hartford-Empire Co. v. Glenshaw Glass Co., 47 F. Supp. 
711-714; Wright v. Bankers Service Corp., 39 F. Supp. 980- 
84; Gerard v. Mercer, 62 F. Supp. 28; Barnhart v. Western 
Maryland Ry. Co., U. S. D. C. Md. (opinion by Chestnut, 
.T.), 5 Fed. Rules Service 12 b 325. 

Also the District Court was without jurisdiction of the 
subject matter of the claim as the appellant only instituted 
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suit in her individual capacity (see caption complaint, 
App. 1), and her share of the claimed loss on the re-sale is 
alleged to be $329.07 plus $72.38, a total of $401.45 (App. 9), 
and thus less than the jurisdictional amount of said court. 
Title 11-755, D. C. Code 1940 ed. as amended. See also 
Minnix v. Associates Inv. Co', 71 App. I). C. 367, 110 F. 2d 
267. 


Claim Asserted Against Appellee, Sue Spencer Collins. 

The complaint was properly dismissed as to the appellee, 
Sue Spencer Collins, as under no known theory of the law 
could she be held responsible for the breach of a contract 
to which she was not a party, and by virtue only of the fact 
that she was the wife of the vendee therein. However, as¬ 
suming the contrary to be true, the same defenses above 
asserted in favor of her husband would be equally applic¬ 
able to her. That she became the purchaser of the property 
at the subsequent public auction sale, and for a lesser price 
than named in the rescinded contract entered into by her 
husband, does not in anywise sustain the claim made against 
her by appellant in this action for said sale was held under 
the authority and direction of the Circuit Court of Prince 
George’s County, Maryland, and its action in confirming 
and ratifying appellee’s purchase of the property is not 
reviewable by the courts of the District of Columbia. 

Claim Asserted Against Robert Tilch, Executor, for Damages 
for Agreeing to Recession of the Collins Agreement. 

Robert Tilch was sued only in his capacity as ancillary 
executor (caption complaint, App. 1), and no action would 
lie against him in such capacity on any claim arising out of 
the Collins agreement which involved real estate situated 
in Prince George’s County, Maryland. But, if the Court 
be of opinion that, notwithstanding the designated capacity 
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in which he was sued, the action should be considered also 
as one against him as domiciliary executor, then the District 
Court was without venue of this claim for it is settled law 
in this jurisdiction that an executor is only subject to suit 
for his actions in the proper courts of the State of his 
appointment. Johns vs. Herbert, 2 App. D. C. 485; Bryant 
vs. Curtis, 30 App. D. C. 234; Jordan vs. Landrail, 35 App. 
D. C. 189; Rule 17(b), Fed. Rules Civ. Proc. See also 24 
Corpus Juris 1136, and cases in note 56. And this was the 
view of the District Court as to this aspect of the case 
(App. 76). Further, assuming that the District Court had 
venue of the claim, it is not one for which relief could be 
granted for it is barred on the face of the record for the 
same reasons heretofore stated any claim against the appel¬ 
lee, Charles W. Collins is outlawed; also the subject matter 
thereof is not within the jurisdiction of the District Court 
for like reasons afore-stated in connection with the Collins 
claim. 

Claim That Appellee, Robert Tilch, Ancillary Executor, Failed 
to Properly Account for the Assets of his Decedent in the District 
of Columbia. 


While the complaint asserts that appellee has been guilty 
of numerous irregularities in the handling of that part of 
the estate of Richard Stein in the District of Columbia, 
including the serious charge that the estate has not been 
fully administered and that there are assets yet to be ac¬ 
counted for, the substance of all the material claims are 
disproven on the face of the record as hereafter will be 
shown in replying to appellant’s various points, and there¬ 
fore the District Court properly sustained appellee’s motion 
to dismiss insofar as it relates to this phase of appellant’s 
case. 

There was no error committed by the District Court in not 
holding that appellant was entitled to formal notice (mean- 
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ing presumably by citation) of the pendency of the ancil¬ 
lary proceedings in the Probate Branch of said court for 
citation is not required in case of a will theretofore admitted 
to probate in the domicile of the decedent (Title 20-505, 
I>. C. Code 1940 ed.), the contrary, of course, being true in 
a case of original probate; nor in ruling that the real estate 
of the decedent in the District of Columbia passed under 
his will directly to the devisees named, and hence no ac¬ 
counting of the rents was required of appellee (however, if 
the Court will turn to App. 42 and 49, it will observe that 
the rentals from one parcel of real estate in the District 
of Columbia were included in the two domiciliary accounts); 
or in not ruling that appellee’s first and final account filed 
in the Probate Branch of said court had been improperly 
executed because it was signed and acknowledged before a 
notary public in the State of Maryland, and hence was in 
fact not an account but a mere statement, for there is no 
statutory requirement in the District of Columbia, or rule 
of the District Court, which requires accounts of executors 
and other fiduciaries to be executed in the District of Colum¬ 
bia before the Register of Wills (the contrary is so under the 
practice in the Orphans’ Court of the State of Maryland, 
and possibly this fact has mislead the appellant). This 
disposes of appellant’s Points II, III and IV (Brief 10,11). 

Appellant also urges as ground for reversal (Point VI, 
Brief 11) the failure of the District Court to require further 
proof that the appellee bank actually advanced to the dece¬ 
dent, Richard Stein, the amount of his certain note held by 
it in the principal sum of $4,950.00, and on which there was 
a balance of $4,700.00 stated to be due by said bank at the 
time of said decedent’s death, and which was paid off by the 
fiduciary, Robert Tilch, through payment of $3,200.00 in the 
ancillary administration, and $1,500.00 in the domiciliary 
administration. However, there was no error committed in 
this respect, and which a reading of the transcript of pro- 
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ceedings on the motions 'to dismiss will disclose (App. 67 to 
80), for therein appellant disclaimed her charge in the com¬ 
plaint, and which was averred solely by indirection and 
innuendo (App. 13, 14), that the note did not bear the 
genuine signature of the decedent (App. 80), and also ad¬ 
mitted that she had seen the original note, as far back as 
October, 1944, in the Orphans’ Court of Prince Oeorge’s 
County, Maryland, where it was filed as a voucher (App. 
79). Further, at the time of its ruling on this point, the 
District Court had before it on the face of the record the 
affidavit of \V. Ledru Koontz, president of said appellee 
bank, stating that the decedent had received credit for all 
loans made to him (App. 82). That the decedent, Richard 
Stein, was given to occasional bouts of intoxication, and 
obviously only reiterated by appellant to again cast reflec¬ 
tion on the genuineness of said note, is entitled to no consid¬ 
eration in the light of her disclaimed above referred to; 
and, although it is true the appellee, Robert Tilch, erron¬ 
eously stated in his petition for ancillary letters, on infor¬ 
mation and belief, that the decedent left no debts in the 
District of Columbia, this incorrect statement alone does not 
justify the granting of the relief requested as obviously the 
claim of the appellee bank could not be avoided by a mere 
statement in a pleading. (An explanation of how this error 
occurred could be made but is not done as it would be dehors 
the present record.) 

Further error is asserted by appellant (Point VII, Brief 
11, 12) that the District Court erroneously held there was 
no substance to her claim that the fiduciary, Robert Tilch, 
had, through duplication of payments in his two capacities, 
paid over $10,000.00 to the appellee bank in satisfaction of 
the balance of $4,700.00 due on the aforesaid note of the 
decedent, Richard Stein, and as a result there were further 
assets to be accounted for by him. There is absolutely no 
foundation for such claim; and it is disproven conclusively 
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on the face of the record when said fiduciary’s first and final 
account as ancillary executor (App. 39 to 41) is read and 
considered with his two accounts as domiciliary executor 
(App. 42 to 51). For, when this is done, it is readily dis¬ 
cernible to anyone with a knowledge of accounting that 
there was no duplication of payments on this note. The 
two Maryland accounts purport to be, and are, composite 
statements on one hand of all assets collected, and irre¬ 
spective of their location, and on the other of all disburse¬ 
ments made in the settlement of the entire personal estate. 
Therefore, the fact that said fiduciary did not carry over 
into his first account as domiciliary executor as a single 
item the net balance shown to be on hand in his ancillary 
account is meaningless, and for the reason the same re¬ 
sult was achieved by again listing on the debit side of said 
first account as domiciliary executor all the separate assets 
shown as collected in his ancillary account, and on the 
credit side of said account all the disbursements taken 
credit for in the ancillary account. Counsel concedes that 
it was somewhat irregular for the Probate Branch of the 
District Court to permit said fiduciary, Robert Tilch, to 
take credit in his ancillary account for a payment of $1,- 
500.00 on the aforesaid note of the decedent, Richard Stein, 
when in fact the payment had not then been actually made. 
But this was through the consent of the appellee bank, 
amounted in substance to only a bookkeeping entry so as to 
close out the ancillary estate and get all the assets over into 
the domiciliary administration, and in no way reduced ap¬ 
pellant’s, or any of the other legatees’, net share of the 
estate (App. 72 to 74). 

Claim That Robert Tilch, Executor, Failed to Properly Account 
to the Orphans’ Court of Prince George’s County, Maryland, for 
the Estate of his Decedent. 

Paragraphs 40 to 41, and 49 to 60. of the complaint (App. 
13, and 16 to 20) relate to various claims made against the 
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fiduciary, Robert Tilch, in his capacity as domiciliary ex¬ 
ecutor, involve mainly items in his accounts filed in the 
Orphans’ Court of Prince George’s County Maryland, and 
the claims were properly dismissed by the District Court 
on the ground that it did not have venue thereof (see cases 
heretofore cited on this point). 

Claim That the Appellee, Adrian P. Fisher, in his Capacity as 
Attorney for the Fiduciary, Robert Tilch, has been Guilty of Mis¬ 
conduct and Malfeasance. 

The charges asserted against the appellee, Adrian P. 
Fisher, are found in paragraphs 68 to 71 of the complaint 
(App. 22 to 24), are clearly without substance (the use of 
such adjectives as “improperly exploited”, App. 22, and 
deliberately jeopardized”, App. 23, do not establish jus- 
ticable causes of action where there are no supporting facts 
alleged, and there are none), and were properly dismissed 
by the District Court on this ground (App. 77 to 79). 
Further, as the Court will observe, most of the charges 
relate to said appellee’s conduct in the Maryland litiga¬ 
tion involving the Collins contract, and in the domiciliary 
administration, and any disciplinarian action that might 
be called for would lie in the courts of Maryland rather 
than in the tribunals of this jurisdiction. Also it is obvious 
that this appellee is not liable as a matter of law to respond 
in damages to the appellant, or to any of the other persons 
interested in the estate of the decedent, Richard Stein, as 
a result of the claimed legal advice given to the fiduciary, 
Robert Tilch, and upon which he may have acted in not 
taking steps to enforce the Collins agreement, for the 
liability, if any there be in such case, would be that of 
Tilch rather than of his attorney. 
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Appellant also urges two further grounds for reversal 
which require brief discussion. 

First, that the District Court committed error in not ap¬ 
pointing guardians ad litem to represent the interests of the 
minor legatees under the will of the decedent, Richard 
Stein (Point I, Brief 10). However, there was no occasion 
for this as these minors are not made either parties plain¬ 
tiff or defendant to this action (App. 1); also no request 
was made of the District Court in this respect. 

Secondly, that the District Court should have treated the 
averments of the complaint as admitted against these four 
appellees (Point V, Brief 10). But, of course, this was 
necessarily done in substance in passing on their respec¬ 
tive motions to dismiss. This, for the reason, that it is a 
settled rule of law that a court in considering motions to 
dismiss a complaint must accept all the facts properly 
pleaded therein, as distinguished from mere conclusions of 
the pleader, as true for all purposes of the motions. In- 
ferentially in connection with this point the appellant also 
raises the question of tardiness on the part of these ap¬ 
pellees in filing their motions to dismiss. This question 
was not raised by her at the hearing upon the motions to 
dismiss, or prior thereto, was therefore waived, and should 
not be considered on this appeal as disposition thereof is 
not required to do justice between the parties (Schaff vs. 
R. W. Claxton, Inc., 79 U. S. App. D. C. 207, 144 F. 2d. 
532). However, in case this Court feels otherwise, then as 
to the timeliness of the filing of the motions to dismiss of 
the appellees, Sue Spencer Collins and Robert Tilch, an¬ 
cillary executor, there can be no doubt. This is an action 
in personam and these appellees were not personally served 
with process in the District of Columbia (App. 60). There¬ 
fore, the service of process on them was void, and the 20 
day period did not run against them until after they vol- 
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untarily appeared in the District Court, and which was of 
the day they filed, through counsel, their respective motions 
to dismiss. Orange Theatre Corp. vs. Rayherstz Amuse¬ 
ment Corp., 139 F. 2d. 871. And, while the motions to 
dismiss of the appellees, Charles W. Collins and Adrian 
P. Fisher, who were served with process in the District of 
Columbia, were filed a few days beyond the 20 day period, 
nevertheless the grounds thereof upon which the District 
Court acted were either failure to state a claim upon which 
relief can be granted, or lack of jurisdiction over the sub¬ 
ject matter, and grounds which, in case of reversal, could 
still be asserted, and would have to be acted upon before 
any relief could be granted appellant. See Rule 12 (h), 
Fed. Rules Civ. Proc. Therefore, substantial justice does 
not require reversal against these two appellees on this 
phase alone, and such would result only in prolongation of 
this extended litigation which ought now to be brought to 
an end. 


Conclusion 

There was no substantial error committed by the Dis¬ 
trict Court in granting the respective motions of these four 
appellees to dismiss the complaint; and, therefore, counsel 
respectfully submits its action should be affirmed with 
costs against the appellant. 

Respectfully submitted, 

THOS. MORTON GITTINGS, 
Attorney for Appellees, 

Robert Tilch, Ancillary Executor, 
Charles W. Collins, Sue Spencer 
Collins and Adrian P. Fisher, 

' 416-5th St., N. W., Wash., D. C. 
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APPELLANT’S REPLY BRIEF 


General Statement 

Form of Complaint 

The several appellees have claimed that the form of the 
complaint in this cause violated the Federal Rules of Pro¬ 
cedure (App. 56,56a; Brief for Appellee Anacostia National 
Bank 1, 3, 6; Brief for Appellees Robert Tilch ancillary 
executor, Charles W. Collins, Sue Spencer Collins and 
Adrian P. Fisher 1). Appellant denies, and has denied 
violation as to form (App. 60, 61). The District Court has 
made no special finding of facts as to this point. 

Order of District Court dismissing the Complaint 

The several appellees have in their respective briefs ex¬ 
pressed their own beliefs as to the legal grounds for the 
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Court’s order dismissing the complaint. The fact appears 
to be, however, that there are no legal grounds stated in the 
said order (App. 59), wherefore the final provision of Rule 
41 (b) of the Federal Rules of Civil Procedure (hereinafter 
referred to as FRCP) would seem to be applicable (Appel¬ 
lant’s Brief 4,14). 

Note on Probate Law and Procedure 

The customary, in fact the only permissible procedure 
under the probate law appears to be that the property left 
by a decedent in several jurisdictions must be promptly 
administered, to the greatest finality attainable, in each of 
the separate jurisdictions in which the decedent’s property 
is located, whereupon all final net assets accounted for in 
each of the ancillary jurisdictions, after payment of local 
debts, are transferable or, in cases of local distributions, 
reportable to the probate court of the domicile, to which a 
final accounting clearly setting forth the assets not orig¬ 
inally present in the domiciliary jurisdiction of the estate, 
must be made prior to the final distribution. Pursuant to 
the law, which recognizes no alternative method of pro¬ 
cedure, any heir is believed to have the inherent right to 
demand, in any of the jurisdictions in which the decedent 
owned property, compliance with the foregoing standard 
method of procedure in cases where there have been devia¬ 
tions therefrom, as long as the respective fiduciary has no't 
been discharged and the proceedings have not been ordered 
closed in the respective jurisdiction. Together with the 
requirement that the legal shares of minors, and bequests 
on their behalf, must be publicly administered by their legal 
representatives, the above appears to outline the essential 
provisions of the probate law, under which the aforesaid 
right of an adult heir would appear to be reinforced in 
cases where there are one or several minors among the 
heirs of the decedent. 


3 


Reply to Brief of Appellee F. Regis Noel 

In refutation of said appellee’s derogatory remarks 
(Brief 2-3), appellant avers that her husband, Victor 
Birckner, was never employed at the U. S. Bureau of 
Standards and that to the best of her knowledge and belief, 
the said Victor Birckner has not been dismissed from any 
position since she married him in 1918. The appellee Noel 
has not obtained his false information from appellant or 
her husband. Her said husband has acted as attorney in 
fact for appellant in the proceedings held in the District 
Court pursuant to a ruling of said Court (App. 68), which 
appellant believes had been made partly in view of the ap¬ 
pellee Noel’s failure to act as appellant’s counsel in the 
cause (infra). 

Although a native of the District of Columbia, appellant 
resides with her said husband, Victor Birckner, in the State 
of Maryland (App. 2). It appears that in contrast to the 
law of the District of Columbia, the law of Maryland recog¬ 
nizes a mutuality of interest in property owned by partners 
in marriage during their lives. Conveyances of land situ¬ 
ated in Maryland must be signed by the husband and the 
wife, even though the respective property had been acquired 
by the husband alone or the wife alone. Therefore, the 
estate being also domiciled in Maryland, appellant’s hus¬ 
band, Victor Birckner, appeared to have a certain legiti¬ 
mate interest in the administration thereof and appellant 
appeared entitled, in view of the acts of the appellee Noel 
(App. 20, 21, 24 et infra) to avail herself of her husband’s 
recently acquired ability to draw the necessary legal papers 
for her, for which he has not demanded or been paid any 
fee. Appellant has demonstrated her own interest by regu¬ 
larly attending the proceedings. She has confidence in her 
said husband who, although a layman, has had the advan¬ 
tage of a better education and is more familiar with the 
factual details of the matters before the Court than she is. 
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Appellant and her said hushand had made their first 
brief call at the law office of the said F. Regis Noel on June 
3, 1946, when they found him occupied with other matters 
but were invited to leave their file of documents in his care, 
which they did. After two additional half-minute calls, and 
after the said F. Regis Noel had contacted the fiduciary and 
his counsel, he proposed, on July 8th or 9th, 1946, to file and 
conduct on behalf of appellant, for a fee of $200, in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, an equity suit for an accounting against the fiduciary 
Robert Tilch (App. 20-21), spurning the idea of action 
against him in Maryland in language which appellant would 
rather not print. 

On July 13, 1946, appellant and her husband requested 
the said F. Regis Noel to include as a co-defendant 
in the proposed action the Anacostia National Bank, which 
he readily agreed to do without an extra charge except $1.00, 
the appellee Noel stating his reasons in language which ap¬ 
pellant would rather not print. Inasmuch as he appeared at 
that time to be genuinely interested in the matter of com¬ 
pleting the ancillary administration of the estate of Richard 
Stein, deceased, appellant and her husband paid him the 
fee of $200 against a handwritten receipt dated July 13, 
1946. Appellee admitted then, as now, the existence of 
relevant “information completely undisclosed * * * in the 
care and custody of the Anacostia National Bank, which 
was the depository of the decedent, Richard Stein, and the 
executor, Robert Tilch’ , (Appellee Noel’s Brief 3), and he 
fully agreed with appellant at that time that her remedy as 
legatee was court action for an accounting. 

Since the appellee Noel does not in his brief refer to the 
meeting held in his law office on March 6,1947 (App. 21, 22, 
77, 78), which was also attended by the appellee Adrian P. 
Fisher, and no denials having been made by either appellee 
within the 20-day period after service upon them of the 
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summons and complaint, appellant’s averments in regard to 
the said meeting stood as admitted (Rule 8(d), FRCP). 
The appellee Noel had in the early part of 1947 attempted to 
convince appellant of the feasibility of an out-of-court set¬ 
tlement and of the appellee Fisher’s readiness to make 
adjustment to appellant on behalf of the fiduciary Robert 
Tilch (App. 77, 78). By sponsoring a meeting for a dis¬ 
cussion of these matters, the appellee Noel appears to have 
demonstrated his awareness of the existence of justiciable 
issues. 

Appellant was first apprized by telephone on March 28, 
1947, of appellee Noel’s plan to have the books of the 
Anacostia National Bank gone over and reported on by a 
qualified accountant (Appellee Noel’s Brief 3). Being, 
however, unwilling as a legatee to concede to an account¬ 
ant’s report a legal rating equal to or better than that of 
the court records, appellant promptly rejected the said plan. 

Appellee Noel having, in language which appellant would 
rather not print, refused to contact the guardians of the 
minor legatees, and his whole attitude having become that 
of factual, albeit not avowed refusal to carry out his earlier 
commitments (supra), appellant, reluctantly, after urging 
him to proceed in several letters and memoranda, withdrew 
authority to act in her behalf by means of a registered 
letter addressed to the appellee F. Regis Noel (App. 21, 61), 
the text of which was as follows: 

22 April 1947 

Dear Sir: 

As I cannot wait any longer for your answer to my 
letters of the 3rd and 12th inst. and to the memoran¬ 
dum handed to you yesterday, I regret to have to revoke 
herewith your authority to represent me in the pro¬ 
posed Equity suit vs. Robert Tilch, ancillary executor, 
and The Anacostia National Bank. 
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We still believe, as you did in July of last year that 
the record on file in the D. C. Probate Court,- in Adm’n. 
No. 53049, contains in itself ample grounds for such 
action, and that, provided the case is adequately pre¬ 
sented to the Court, a favorable verdict could be ex¬ 
pected. 

As either my husband or myself intend to call for 
our file of papers tomorrow, kindly instruct your secre¬ 
tary, Mrs. Murnan, to let us have the same if you your¬ 
self should be out of the office; and we also request that 
you enclose therein either your check refunding to us 
the two hundred Dollars ($200.00) paid to you for 
drawing up my Bill of Complaints and for represent¬ 
ing me in the suit, or a promissory note for the said 
amount payable on April 30, 1947. 

Yours truly, 

ALMA F. BIRCKNER. 

The file of papers referred to in appellant’s foregoing 
letter contained chiefly certified copies of the exhibits listed 
on the index page of the Appendix to Appellant’s Brief, 
(see footnote on p. 2 of said Brief), with exception of the 
items of Exhibit E. 

If the appellee F. Regis Noel engaged an accountant 
(Brief 3), he must have done so several days after he had 
ceased to be appellant’s counsel. He released appellant’s 
file of papers to her husband after some wrangling on April 
25, 1947, and on April 28, 1947, appellant received in her 
mail a copy of Mr. Yochelson’s letter addressed to the said 
F. Regis Noel (Brief 5-6), to which there was subscribed the 
following note (Tr. 175): 

Memorandum: 

I have the original. With this you may, if you wish, 
engage an accountant, whom I will instruct, paying 
attention, of course, to your suggestions. 


(Initialed) FRN 
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In a letter mailed to F. Regis Noel, Esq. on April 29,1947, 
appellant refused to consider his proposition. She also in¬ 
formed Mr. Yochelson that the said F. Regis Noel, Esq. was 
no longer her attorney. 

In his letter of May 8, 1947 (Appellee Noel’s Brief 4-5), 
said appellee again offered his services in the accountant 
matter which appellant had rejected, but he evidently re¬ 
fused to proceed with the legal work for the performance of 
which appellant had retained and paid him (supra). Ap¬ 
pellant’s financial position was, and is, such that she would 
not pay, and would never have paid the sum of $200 for an 
attorney’s opinion on any subject (Appellee Noel’s Brief 2). 

Pages 4-6 of this appellee’s brief consist substantially 
of data which had through stipulation become part of the 
record on appeal (Tr. 174-175) and which, therefore, if re¬ 
submitted, should apparently have been made part of the 
appendix (Rule 17 of this Court). In the preparation of 
his brief, the appellee Noel appears to have in general dis¬ 
regarded the provisions of Rule 17 (e) of this Court. 

In connection with her reply to the brief of this appellee, 
the argument submitted on p.. 19 of Appellant’s Brief 
(Defendant 5) should also be considered. 

Reply to Brief on Behalf of Appellees Robert Tilch, ancil¬ 
lary executor, Charles W. Collins, Sue Spencer 
Collins and Adrian P. Fisher 

The position of the said four appellees was and is not 
identical, in that the fiduciary appellee and the appellee 
Fisher were under both legal and moral obligation to pre¬ 
serve the assets of the estate, settlement of which was the 
purpose of the complaint, whereas the appellees Charles 
W. Collins and Sue Spencer Collins were legally not under 
any such obligation, and in that the latter appellees had 
been averred to be indebted to the fiduciary appellee Robert 
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Tilch under the terms of a written contract for the purchase 
of certain Maryland realty entered into by them with the 
decedent, Richard Stein (infra). Appellant has therefore, 
in Point 7 of the Statement of Points annexed to her Desig¬ 
nation of Record on Appeal (Tr. 116), expressed her belief 
that it was not proper that both groups of appellees were 
permitted to be represented by the same counsel. 

Reply is being made to the combined brief in behalf of 
the said four parties appellee under subject headings as 
follows: 

Service of Summons and Complaint upon Nonresident Defendants 

Replying to the claim of the nonresident appellees Sue 
Spencer Collins and Robert Tilch, ancillary executor, that 
the summons and complaint had not been lawfully served 
upon them, and that they had come into the Court volun¬ 
tarily (Brief 11-12), appellant avers that service was ef¬ 
fected upon the said parties personally by the Sheriff of 
Prince George’s County, Maryland, on the 27th day of 
June, 1947, at 7:30 p. m. (App. 60), a procedure believed 
to have been in conformance with Rule 4, FRCP, and to 
be one generally recognized as sufficient by the Courts of 
the District of Columbia in the case of civil actions. The 
aforementioned nonresident appellees did not question the 
validity of service in the proceedings before the District 
Court, nor did they allege therein to have come into the 
Court voluntarily. Their present claim averring that they 
had not been lawfully summoned and that they had come 
into the Court voluntarily on July 30, 1947, does not there¬ 
fore appear to have any legal merit. 

Failure of District Court to Comply with Rule 17(c), FRCP 

The four above mentioned appellees aver that appoint¬ 
ment of guardians ad litem, for the two minor legatees 
Dolores and Rudolph Adler was not the Court’s duty in 
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this case, as no formal request therefor had been filed and 
as the said minors had not been made either parties plain¬ 
tiff or defendant (Brief 11). Appellant submits, however, 
that this was not, and is not, a matter arguable between 
litigants, and that, under Rule 17 (c), FRCP, it was the 
inherent duty of the Court to appoint guardians ad litem or 
to otherwise provide protection for the said minors, of 
whose interest in the subject matter of the complaint the 
Court had been duly apprized (App. 3, 4, 21, 23, 77). 

Failure of Defendants (Appellees) to State a Legal Defense 

Plaintiff, now appellant, had filed timely denials of the 
averments made in the motions to dismiss which had been 
filed, 33 days after service of the summons and complaint 
upon them, by the Defendants 1,3, 4 and 6 (App. 62-65). It 
is true that she did not raise the question of the legality of 
said motions until after the hearing (Appellant’s Brief 10). 
However, this did not constitute a waiver as alleged (Ap¬ 
pellees’ Brief 11). Under Rule 12 (h), FRCP, the objec¬ 
tion of failure to state a legal defense can be made at any 
time during the proceedings; wherefore the District Court 
appears to have erred by not making findings of facts rela¬ 
tive to the averred illegality of the motions to dismiss by 
the Defendants, now Appellees, 1, 3, 4 and 6. 

Violations of Probate Law and Procedure 

Such violations have been averred, directly or inferen- 
tially, throughout appellant’s pleadings in the District 
Court. Additional violations have been set forth in these 
proceedings (Appellant’s Brief 3, 15-16). 

The fiduciary appellee, Robert Tilch, appears to have, by 
inference, admitted his failure to administer his decedent’s 
estate in accordance with the recognized procedure of the 
probate law outlined on page 2 above. He claims to have in 
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lieu therof employed another method of procedure, the use 
of which he attempts to justify (Brief 7, 9). This irregular 
procedure, if employed, could, however, not be recognized 
as valid, as the probate court of the domicile would have 
lacked statutory authority to supervise such a procedure. 
If it should have nevertheless been employed, one would 
have to conclude that, notwithstanding its approval by the 
Orphans’ Court of Prince George’s County, Maryland, the 
administration of the estate of appellant’s decedent had 
been throughout in violation of the basic principles of the 
probate law, and that the said Orphans’ Court had erred 
in approving the two accounts of the executor, Robert 
Tilch. Appellant would, as legatee, in that event appear 
to be entitled to demand invalidation of all the earlier pro¬ 
ceedings and a readministration of the entire estate. 

The fiduciary appellee Robert Tilch appears to have, 
improperly, used the term “final account”, both in the 
domiciliary and the ancillary administration of decedent’s 
estate (App. 39-41, 47-51, 14, 15, 70), as shown by the ex¬ 
istence of unreported funds belonging to said estate in 
the ancillary jurisdiction thereof (App. 54, Appellant’s 
Brief 3) two and one-half years after passage by the court 
of the domicile of what was represented as being the second 
and final account of the executor Robert Tilch (App. 47- 
51). 

As regards the use of the term “final account”, the 
District 'Court has made certain findings of facts (App. 
70), which appellant believes, however, to have been insuffi¬ 
cient and erroneous. The Court does not appear to have 
made findings of facts as to most of the other violations of 
the probate law averred in the pleadings (App. 3, 6, 7, 9-20, 
23, 27-28,30-32, 40-51, 54-55, 60-61, 63-67, 71, 74). 

Counsel for the appellees may be correct in stating that 
there is no statutory requirement in the District of Col- 
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umbia, or rule of the District Court, which requires ac¬ 
counts of executors and other fiduciaries to be executed in 
the District of Columbia (Brief 7). However, we appear 
to be dealing here with a truism. Appellant believes it to 
be incompatible with the principles of orderly administra¬ 
tion embodied in the probate law (supra, p. 2), if the an¬ 
cillary executor of an estate could function as such (by 
executing an ancillary account or statement) outside of 
the jurisdictional bounds of the court that appointed him; 
or, if a court exercising ancillary jurisdiction should under¬ 
take to rule on acts other than those subscribed and sworn 
to within its own jurisdiction, as appears to have here been 
done (App. 41). 

In view of the foregoing statements and the further facts 
that (1) the paucity, incompleteness and apparent illegality 
of the said estate’s ancillary record (Adm’n. No. 53049, 
Probate Court, D. C.) have already been stressed (Appel¬ 
lant’s Brief 4-5, 10-14, App. 52) and (2) the question of 
misapplication of the estate’s funds will be taken up here- 
inbelow (pp. 17-18), these subjects are not being specially 
dealt with in this chapter. 

Although it is technically true that the decedent’s realty 
passed under his will directly to the devisees (Appellees’ 
Brief 7), it is believed that under the probate law the 
fiduciary, by undertaking to collect rents, became account¬ 
able for all rents, those collected as well as those uncol¬ 
lected (App. 16-17), in the jurisdiction in which the re¬ 
spective realty was located, and that he was also legally 
required to report to the Probate Court for the District of 
Columbia, in Adm’n. No. 53049, the proceeds of the sale 
of decedent’s realty situated in the said District (App. 23, 
30, 66), which the fiduciary appellee Robert Tilch has not as 
yet done. 
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The Stein-Collins Contract of Sale of Nov. 9, 1936 (App. 32-34), 
and the Alleged Rescission thereof 

The decree passed by the Circuit Court for Prince 
George’s County, Maryland, on August 31, 1940, in Equity 
Cause No. 11,139, and the pertinent decree of the Court of 
Appeals of Maryland (App. 34-36) dealt exclusively with 
the appointment of a trustee to make sale of the realty 
previously sold by the decedent Richard Stein to the ap¬ 
pellee Charles W. Collins under the terms of the said con¬ 
tract, without specifically referring to the contract or to 
any rescission thereof. 

The pertinent opinion, on the other hand (App. 39b, 179 
Md. 314, 18 A. 2d, 222), refers to a verbal rescission of the 
said contract as of November 12, 1938, by the vendee 
Charles W. Collins and the executor of the vendor’s estate, 
Robert Tilch. 

It does not appear that the courts were cognizant of the 
following material facts: 

(1) The said contract had been recorded, on Nov. 
13, 1936, among the Land Records of Prince George’s 
County, Maryland, as a lien on the land therein bar- 

• gained for. 

(2) On Nov. 12,1938, the date of the alleged verbal 
rescission, one of the devisees under the will, to wit, 
the present appellant, Alma F. Birckner, was an in¬ 
competent person, and she was not represented by a 
guardian or committee (App. 3, 29, 30). 

(3) The executor, Robert Tilch, was therefore not 
entitled to act in behalf of the said Alma F. Birckner 
at the time of the rescission, and the said legatee, 
Alma F. Birckner, was not legally bound by it. 

Appellant believes that, had the courts been cognizant of 
the foregoing facts, they would not have approved of the 
verbal, unrecorded rescission of the said written contract 
(assuming, but without admitting, that specific reference to 
the contract in the Court’s opinion, but not in the pertinent 
decree, can be regarded as a legal ruling thereon). 


13 


Appellant was not a party to the attempted rescission. 
She is, and has always been opposed to any sale of said 
land for a price less than $9,000, a valuation justifiable by 
official appraisement (Appellant’s Brief 6) as well as ac¬ 
ceptance by the appellee 'Charles W. Collins at the time 
when he entered into the said contract, and again a year 
later, when he agreed to a year’s extension thereof (App. 
39b, 179 Md. 314,18 A. 2d, 222). 

In her brief, appellant has further explained her demand 
for judgment in the alternative for her share of the unpaid 
balance of the purchase money due the estate under the 
said contract as part of her request for completion of the 
settlement of her decedent’s estate (Appellant’s Brief 14- 
15, 17-19). 

When the arguments presented by the appellees Robert 
Tilch, ancillary executor, Charles W. Collins and Sue Spen¬ 
cer Collins are considered together (Brief 3-6), they appear 
to disclose on the part of these appellees the same callous¬ 
ness, the same disregard of the rights of others and the 
same inclination to use the rulings of the higher Courts as 
shields for their own illegal acts as was shown by the ap¬ 
pellee Adrian P. Fisher at the meeting held on March 6, 
1947 (App. 22, 78). Neither the appellee Fisher, nor the 
appellee Noel having disputed, within 20 days after service 
of the summons and complaint, appellant’s account of the 
views then expressed by the appellee Fisher in the Dis¬ 
trict of Columbia, the averments made in Par. 66 of the com¬ 
plaint (App. 22) stood as admitted, pursuant to Rule 8 (d), 
FRCP. 

Malfeasance on Part of Appellee Adrian P. Fisher (Brief 10) 

The question of misconduct and malfeasance on the part 
of the appellee Fisher has been dealt with only furtively on 
p. 10 of the appellees’ brief. The District Court, after mak- 
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ing certain findings of facts in regard thereto, appears to 
have held that the appellee Fisher’s charge that, by their re¬ 
spective rulings in the litigation above referred to, the 
Court of Appeals of Maryland and the Supreme Court of 
the United States had intended to inflict loss upon the said 
estate (App. 22, 78), did not constitute malfeasance or mis¬ 
feasance. 

Reply to Brief on Behalf of Appellee Anacostia 
National Bank, a Corporation 

All of the statements hereinabove made, setting forth 
what appear to have been general violations of the probate 
law (supra, pp. 9-11) should also be considered in connec¬ 
tion with appellant’s reply to the brief on behalf of the 
appellee Anacostia National Bank, particularly p. 5 of 
said brief. As far as the action concerned the appellee 
bank, its objectives were (1) to secure from it necessary 
data presently “completely undisclosed” (supra, p. 4) 
and (2) to obtain judgment for whatever damages the es¬ 
tate may be found to have suffered through acts or omis¬ 
sions on the part of the said bank. The bank had been lax 
in dealing with the decedent’s property, both before and 
after his demise, since interest on at least one of the notes 
deposited therein for collection had been in arrear and 
unpaid for several years (App. 40), and since, with the ex¬ 
ception of the second mortgage note of Charles W. Collins, 
no effort was apparently made for more than a year after 
the decedent’s death, to collect the amounts due on the other 
notes, all of which were past due and payable on demand. 

The executor’s first administrative account, which the 
Orphans’ Court of Prince George’s County, Maryland, had 
approved on Nov. 10, 1938 (App. 42-46), shows that the 
executor was then allowed credit in the aggregate sum of 
$4,750 for payments on the principal sum of an alleged 
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note due the then Anacostia Bank, of which the executor 
had knowledge shortly after the decedent’s demise (App. 
45). This appears to be the note now on file in the Mary¬ 
land proceedings (App. 13, 14, 53, 71-74, 79). It is marked 
paid on June 29, 1939 (App. 53), and the executor has not 
explained why he did not pay it in November, 1938, when the 
Orphans’ Court had allowed him the necessary funds for 
doing so (assuming, but without admitting it to have been 
a just debt). 

Then, the ancillary executor, appointed by the Probate 
Court for the District of Columbia, in Adm’n. No. 53049, 
Estate of Kichard Stein, deceased, refers to another note, 
of which he and his counsel, the Appellee Adrian P. Fisher, 
had had no knowledge for more than 4 months after the 
decedent’s demise (App. 31), in repayment of which the said 
fiduciary admittedly paid to the appellee bank from the 
estate’s ancillary funds the aggregate sum of $4,956.80, 
without the said bank having first filed a claim which had 
been passed by the Probate Court prior to payment, and 
without the alleged note having after payment been filed 
in the proceedings (App. 40, 52, 71, 73). 

The above are some of the facts disclosed by the record 
filed in the Probate Court for the District of Columbia and 
the record filed in the estate’s domiciliary administration in 
Prince George’s County, Maryland, both of which, as ap¬ 
pellant and the Court have a right to assume, were prepared 
in conformance with the regular procedure under the pro¬ 
bate law {supra, p. 2), the only procedure by means of which 
an estate can be fairly and authoritatively administered. 

Inasmuch as the record on file in the District of Colum¬ 
bia contains neither evidence nor proof of the decedent’s 
alleged borrowing; and payment to the appellee bank of the 
aforesaid sum of $4,956.80 therefore appearing to have been 
wholly unjustified, appellant deems herself entitled to de- 
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mand the return of said sum by the said hank, the latter ap¬ 
pearing to have admitted the receipt thereof, pursuant to 
the provisions of Rules 12 (a) and 8 (d) FRCP (Appellant’s 
Brief 7-8, 11-14, 16-17). If in later proceedings it should 
develop that the bank’s admission of the receipt of the 
aforesaid sum of $4,956.80 had occurred through error of 
counsel, and that said sum had not in fact been paid to its 
predecessor, the Anacostia Bank, then and in that event, 
legal liability for the repayment thereof would appear to 
revert to the appellee Robert Tilch, ancillary executor, 
against whom this claim had been asserted in the first place 
(App. 11-12). 

In attempting to make a finding of facts relative to the 
aforesaid claim, the District Court appears to have recog¬ 
nized as valid and relevant certain data filed in the Mary¬ 
land administration, to wit, the decedent’s note, but to have 
arbitrarily excluded from consideration other related parts 
of the same Maryland record, to wit, the data show¬ 
ing disbursement in the Maryland jurisdiction of the ag¬ 
gregate sum of $5,125.08 in payment of said note (App. 
45, 47-49, 67, 70-80). 

Appellant, who had been well acquainted with the dece¬ 
dent Richard Stein during all of her life, and who had never 
had any mental illness until the very day of said decedent’s 
demise (October 26,1937), does not, without the submission 
of additional proof, believe that he intended to borrow the 
sum of $4,950 from the then Anacostia Bank late in Sep¬ 
tember of the year 1936. The note filed in Maryland may 
have been signed by him in blank at an earlier date, possibly 
while he was in a state of alcoholic intoxication (App. 10, 
13-14), and the very existence of the note referred to in the 
ancillary proceedings remains to be proven. 

Counsel for the appellee bank are in error in regarding 
the Circuit Court of Prince George’s County, Maryland, as 
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the court of the domicile (Brief 2, 8). In said County, pro¬ 
bate jurisdiction is vested in the Orphans’ Court, a tribunal 
which, including the Register of Wills, consists entirely of 
laymen, who, alike appellant and her husband, ought to be 
excused for not having immediately recognized flaws, or 
even gross violations of the law in connection with the 
administration of the said estate. 

Said counsel also refer, incorrectly, to an action filed in 
the Circuit Court of Prince George’s County by the ap¬ 
pellant against the executor (Brief 3). They undoubtedly 
intend to refer to the partition suit known as Equity No. 
11,139, in which, however, appellant as well as the execu¬ 
tor were defendants. 

In their brief, counsel for the appellee bank have on p. 4, 
contents of which was already substantially in the record by 
stipulation (App. 81), drawn an exaggerated picture of the 
legal powers of an executor. The fact appears to be, that the 
bank was under no obligation to turn the decedent’s funds 
over to the executor without requiring him first to obtain 
ancillary letters in the District of Columbia (Mersch, Pro¬ 
bate Court Practice in D. C. (1939), 33). The handing over 
of the decedent’s personalty to the executor was the bank’s 
voluntary act, and it appears that in consequence thereof 
the bank must be held accountable and that, in the event of 
loss or misuse of said funds, it had thereby incurred liabili¬ 
ty for damages. 

The appellee bank reiterates its averment that losses 
through improper use of the estate’s ancillary funds had 
been alleged by innuendo only (Brief 4). The truth of the 
matter is that plaintiff, now appellant, had averred factual 
misuse (App. 11-12,14-15,17-20), and as an example there¬ 
of she hereby submits a revised version of Par. 59 of the 
complaint, the original text of which (App. 20) she be- 
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lieves should be stricken out, and the said paragraph be 
made to read as follows: 

(59) Since the assessed value of said realty was 
$3,820 as compared with the valuation of $6,870 for the 
estate’s entire Maryland realty in that year, and the 
State and -County taxes levied on all of said realty in 
1938 amounted to $96.88, the portion thereof payable 
by Charles W. Collins under the extension agreement 
referred to in Plaintiff’s Exhibit F, was $53.87. The 
fiduciary defendant, Robert Tilch, appears to have fail¬ 
ed to collect this sum from the said Charles W. Collins, 
and he has paid the entire tax bill of $96.88, on June 
23, 1938, from the estate’s account in the then Ana- 
costia Bank of Washington, D. C. (as per canceled 
check on file in the Maryland administration), without 
having as yet reported the said disbursement to the 
Probate Court for the District of Columbia, in Adm’n. 
No. 53049. The amount of refund due plaintiff from 
either the defendant Charles W. Collins, the fiduciary 
defendant Tilch, or the defendant Anacostia National 
Bank, for this item, together with legal interest to the 
end of May, 1947, appears to be the sum of $4.57. 

Conclusion 

Appellant respectfully requests reversal by this Honor¬ 
able Court of those parts of the District Court’s order 
which do not indicate attainment of substantial justice, the 
awarding of costs to her and the issuance of such other and 
further orders and directions as appear to be needed for 
the completion of the judicial administration of the said 
estate. 


Respectfully submitted, 


ALMA F. BIRCKNER, Appellant. 
Pro Se. 





